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TO CHIEF JUSTICE GEORGE OF THE SUPREME COURT
OF THE STATE OF CALIFORNIA:

Pursuant to Rules 8.200(c) and 8.520(f) of the California Rules
of Court, proposed amicus curiae TechNet (“TechNet”) respectfully
submits the enclosed brief in support of Petitioners Brinker Restaurant
Corporation, Brinker International, Inc., and Brinker International
Payroll Company, L.P. (“Petitioners” or “Defendants”). The proposed
brief is lodged concurrently with this application.

For the reasons set forth below, Amicus TechNet respectfully
urges this Court to affirm the “provide” standard set forth by the Court
of Appeals.

L. INTEREST OF AMICUS CURIAE

TechNet is the bipartisan, political network of CEOs and Senior
Executives that promotes the growth of technology and the innovation
economy. TechNet is a voluntary, nonprofit organization that, among
other things, promotes the common interests of ltechnoiogy conipanies
and the general public in fostering the development in California of
reasonable, equitable, and progressive rules. TechNet members are
technology companies that employ workers in innovative work places,
jobs and environments centered on creative thinking and flexibility.
TechNet focuses on politics and policy in an effort to sustain and
advance America’'s global leadership in innovation. TechNet’s

membership includes well over one hundred top private sector



technology employers in the State of California, who collectively
employ thousands of Californians. TechNet has been granted leave to
participate as amicus curige in other of California’s leading cases,

including General Motors Corp. v. Franchise Tax Bd. (2006) 39

Cal.4th 773 (as part of the California Business Coalition); and Barrett

v. Rosenthal (2006) 40 Cal.4th 33 (collectively filed with other

interested parties).

II. PROPOSED AMICUS PRESENTATION

By the enclosed brief, TechNet presents the following, offering
a unique perspective on pertinent issues presented by this appeal: (1)
the plain and unequivocal language of the California Labor Code
mandates that employers must provide employees with meal breaks,
not guarantee that they take them; (2) interpreting the Labor Code to
require employers to ensure that employees actually take meal periods
that they are provided would lead to absurd results to the detriment of
employers, employees, and California as a whole, with such absurdity
particularly anticipated to occur within California’s important
technology sector; (3) a standard requiring employers to police
employees to ensure that they take provided meal periods i1s simply
unworkable in a modern work place and for modern jobs held by
California employees; (4) the modern work force does not always
work in a central office or location where a supervisor or manager is

present; (5) non-exempt employees will not be allowed to take



advantage of alternative work arrangements if an “ensure” standard is
the law; (6) the state will lose out on the benefits of alternative
employment arrangements such as telecommuting; (7) an “ensure”
standard would be impossible to enforce for employees performing
modern jobs and exclude non-exempt employees from taking
advantage of means to advance in their employment; and (8) affirming
a “provide” standard would avoid absurd results and still provide
employees with protection from malicious employers who force them
to work through meal periods.

IHI. CONCLUSION

For the aforementioned reasons, amicus curice TechNet
respectfully requests that the Court accept the enclosed brief for filing

and consideration.

Dated: August 11, 2009 Respectfully submitted,

WILSON SONSINI GOODRICH &
ROSATI

o el -

Fred W. Alvzlrez

Attorneys for Amicus Curiae TechNet
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I INTRODUCTION

The Appellate Court, like the numerous California District
Coin‘ts that have addressed the issue, correctly interpreted the
California Labor Code with respect to an employer’s obligation to
“provide” non-exempt employees with meal periods. As the plamn
language of the relevant sections of the Labor Code unequivocally
state, California employers need only “provide” or make meal periods
available to employees. Employers, however, need not guarantee that
employees actually take meal periods that they make available.

Defendant, in its own briefs, has fully and persuasively
addressed arguments with respect to the statutory interpretation of the
Labor Code that make it clear that the legislature did not intend for
California employers to serve as guarantors of the meal periods they
are charged with providing. Therefore, Amicus Curiae, TechNet
(“Amicus™) will not repeat points that it agrees with, and that
Defendants have already fully and adequately addressed. Instead,
Amicus respectfully submits this brief on behalf of its members to
demonstrate that adopting an interpretation of the Labor Code that
requires California employers to not only make meal periods
available, but to affirmatively ensure that employees stop all work and
actually take their meal periods, will lead to unfortunate results that
will detrimentally affect employees, employers, and the economy and

environment of California as a whole.



If the Appellate Court is reversed, the unfortunate results that
would follow are apparent when the Court considers members (and
their employees) that Amicus represents. Amicus members are
technology companies that employ workers in innovative work places,
jobs and environments centered on creative thinking and flexibility, in
which collaborative work modéis and team efforts have generally
been adopted. Employees of Amicus members perform jobs in which
they, not their employers, control the flow of work.

The foregoing is particularly true for the thousands of persons
Amicus members employ who telecommute or otherwise work
remotely, rather than reporting to a central office. These remote
employees are not under constant supervision of a manager. If the
Court adopts a ruling that mandates that employers must affirmatively
guarantee that their employees stop all work to take the provided meal
periods, then the members of Amicus, along with all other California
employers, will be left in an impossible position that forces them to
reconsider or suspend these innovative and flexible work situations
currently enjoyed by employees, and potentially available to many
more as technology continues to advance, with benefits to all
Californians flowing therefrom. The legislature could not have
intended such a result.

As set forth herein, Amicus submits that this Court should

affirm the Appellate Court’s previous decision, and specifically affirm



that California employers: 1) are only required to provide employees
with meal periods; 2) are not affirmatively 1'e§uired to guarantee that
employees cease all work and take the meal periods made available to
them; and 3) are prohibited from forcing employees to work through
meal periods.

II. ARGUMENT

'A.  The Plain and Unequivocal Language of the
California Labor Code Mandates that Employers
Must Provide Employees with Meal Breaks, Not
Guarantee that they Take Them

When construing a statute, a court “seeks to determine and give
effect to the intent of the enacting legislative body.” People v.
Braxton (2004) 34 Cal.4th 798, 810. In doing so, courts should begin
with the language of the statute, affording words their ordinary and
usual meaning and viewing them in their statutory context. Alcala v.

Superior Court (2008) 43 Cal.4th 1205, 1216. Courts should also

presume that every word, phrase, and provision of a statute was
intended to have some meaning and perform some useful function.

Woods v. Young (1991) 53 Cal.3d 315, 323; see also, Big Creek

Lumber Co. v, County of Santa Cruz (2006) 38 Cal.4th 1139, 1155

(“[Clourts should give meaning to every word of a statute if possible,
and should avoid a construction making any word surplusage.”,

quoting Arnett v. Dal Cielg (1996) 14 Cal.4th 4, 22). As Defendant

has persuasively and articulately argued, the plain meaning of sections



227.6 and 512 is clear: the Legislature charged California Employers
with the obligation to provide employees with meal periods, and not
ensure that they are taken. Amicus will not belabor the Court with a
repetition of Defendant’s arguments, except to say that adopting the
Plaintiffs’ interpretation of the Labor Code would ignore the word
“provide.” Ignoring the word “provide,” which is necessary to agree
with Plaintiff’s labored reading of the laws in question, would violate
a fundamental tenet of statutory mterpretation (each word must be
presumed to have some meaning). If the Court follows this
fundamental tenet, it can only reach one conclusion and agree with
Defendant.

B. Interpreting the Labor Code to Require Employers to
Ensure that Employees Actually Take Meal Periods
that they are Provided Would Lead to Irrational
Results to the Detriment of Employers, Employees,
and California as a Whole

To the extent that the Court finds any ambiguity in the language
of the Labor Code, it “may consider the consequences of each
possible construction”™ and “infer that the enacting legislative body
intended an interpretation producing practical and workable results

rather than one producing mischief or absurdity.” Gattuso v. Harte-

Hanks Shoppers. Inc. (2007) 42 Cal.4th 554, 567; see also, Copley

Press. Inc. v. Superior Court (2006) 39 Cal.dth 1272, 1291 (stating

“[wlhere more than one statutory construction is arguably possible,



the [Supreme Court’s] ‘policy has long been to favor the construction
that leads to the more reasonable result’; [t}his policy derives largely

from the presumption that the Legislature intends reasonable results

consistent with 1ts apparent purpose.”); Smith v. Superior Court
(2006) 39 Cal.4th 77, 83 (stating “[i]f the statutory terms are
ambiguous, [the court] may examine exfrinsic sources, including the
ostensible objects to be achieved and the legislative history [but] must
choose the construction that comports more closely with the
Legislature’s apparent intent, endeavoring to promote rather than
defeat the statute’s general purpose, and avoiding a construction that
would lead to absurd consequences”). If the Court were to adopt
Plaintiff’s proposed interpretation and hold that California employers
must not only provide employees with meal periods, but actually
guarantee that every employee takes his or her provided meal period,
the consequences would be unreasonable and disadvantage employers,
employees and California as whole.

1. A Standard Requiring Employers to Police Its
Employees to Ensure that they Take Provided
Meal Periods is Simply Unworkable in a
Modern Work Place, Particularly Where a
Supervisor or Manager is Not Present

Today’s modern work places, particularly those represented by
the members of Amicus, do not always involve traditional

employment settings or manufacturing facilities where the employer



controls the flow of production. Flexible working environments
where individual employees have the ability to choose where and/or
when they work are becoming a hallmark of California’s modern
work force'. California employers have responded to the state’s
enunciated public policy encouraging the use of alternative work
arrangements, particularly telecommuting” and created a wide ranging
and varying degree of non-traditional work environments built upon
mutual trust between the employer and employee. Adopting an
interpretation of the Labor Code that would require California
employers to ensure that its non-exempt employees actually cease all
work and take a meal period would make it impossible for employers
to offer these alternative work arrangements and flexibility.
Furthermore, an “ensure” standard would erode the mutual trust
necessary for such arrangements to work by creating perverse
incentives for employees to skip their meal periods or to be dishonest

about whether they actually took all or some of their provided breaks.

See, e.g., Tom Kelly, The Ten Faces Of Innovation (Doubleday
2005) at 263 (explaining that companies that are responsive to new
business models can overcome traditional power players — that
“flexibility is the new strength”).

' CA. gov — Telework Resources, available at
http://www.dgs.ca.gov/Telework (last visited June 30, 2009), see also,
Cal. Gov't Code § 14200.1 (2009).







